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tomo- Baap ai Airport Liability Policy —Exclusion clause restricting coverage in 

driver Geer the event of accidents involving aircraft owned or in the control 

ion of ' ae of the assured was not repugnant to the general coverage clause 

e who SR but merely a limitation thereon and accident falling within said 
ae clause was not covered (Woolverton v. London Guarantee & Acci- 

dent Co., Ltd., Colo. Supreme Ct., ff 300,754). 


Insured’s Recovery from Wrongdoer—lInsurer’s Liability —After ob- 
taining cancellation of mortgage because of burning of property by 
mortgagee, insured was not entitled to recover amount of adjusted 


loss from insurer (Bacich v. Homeland Ins. Co. of America et al., 
Minn. Supreme Ct., f 300,753). 


s Proof of Loss.—Neither interview between agent and insured’s father 
Please Route to: i ae and affidavit submitted in connection therewith nor sworn exami- 
3 nation of insured’s father was sufficient to constitute substantial 
compliance with requirement of sworn proof of loss (Provident 

Fire Ins. Co. v. Ashy, Tex. Supreme Ct., J 300,749). 


Endorsement Ineffective—Since endorsement creating liability was 
‘cover ineffective because not signed as required, court erred in denying 
0). defendant’s oral motion to dismiss although case had been marked 
court in default (Thigpen v. Bituminous Casualty Corp., Ga. Ct. of App., 
juries oe { 300,752). 
— Notice of Accident.—Insured was not required to notify insurer of 


nages accident for which it did not believe itself responsible and notice 
. given as soon as action was filed against insured was found rea- 
ostal | sonable (Nye v. Louis Osirov Shoe Co., Sun Indemnity Co., Appellant, 
ement Seca Ohio Ct. of App., {| 300,750). 


Record Warranty Clause.—The written record kept by the insured of 
ch the ae the wool in his barn substantially complied with the record war- 
ching ; & ranty clause in his fire insurance policy even though he had not 
of the taken a complete itemized inventory showing the exact quality 
truck = te and kind of wool (National Fire Ins. Co. of Hartford, Conn. v. 
negli- > oe Green et al., Tex. Ct. of Civ. App., | 300,756). 


oa Non-resident Agent’s Commissions.—Although statutory penalty of 
a suspension of license was held not to be exclusive remedy for 
breach of statute prohibiting splitting of commissions with non- 
residents, state had no right to intervene and claim fund (Williams 

‘ding v. General Insurors, Inc., et al., Miss. Supreme Ct., § 300,748). 


nduct eae Limitation of Time for Bringing Suit.—Limitation in policy of fif- 
as v. Set § teen months from time of fire within which action must be com- 
,032). Heese menced was held to intend that such period run from time when 
overy Seen it was first possible to bring suit (Bollinger v. National Fire Ins. 
f the aS Co. of Hartford, Conn., Calif. Dist. Ct. of App., 300,751). 


“= Settlement Basis—Bill of Particulars.——Although policy provided for 


settlement of loss of plans and specifications on basis of reproduc- 
tion or recopying if duplicates were obtainable, defendant could 
“ i not object to failure to furnish information as to duplicates where 
an plaintiff stated that no such information was available (Poynter v. 


illing Commerce Ins. Co., U. S. Dist. Ct., Idaho, J 300,755). 
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% NEGLIGENCE »* 
(Other than Automobile) 


Municipality’s Liability—Defendant city was held liable for 
injuries sustained by plaintiff, a W. P. A. employee, while 
he was using an unguarded electric drill press in a black- 
smith shop owned and maintained by the city (George v. 
City of Youngstown, Ohio Supreme Ct., | 403,262). Notice.— 
In action by plaintiff against defendant city to recover dam- 
ages for personal injuries, plaintiff failed to serve the city 
with written notice of his injury within thirty days after 
the same was sustained and, therefore, judgment was en- 
tered for defendant (City of Brownsville v. Galvan, Tex. 
Supreme Ct., 7 403,254). Stadium Patron Injured.—Plain- 
tiff, who instituted suit against a municipality and its lessee 
for injuries sustained while watching a baseball game at a 
stadium, failed to show a duty owing to her by defendants 
and a breach thereof and, therefore, demurrers to her peti- 
tion were properly sustained (Polian v. City of Dothan et.al., 
Ala. Supreme Ct., J 403,243). 


Pedestrian Injured.—Ordinance requiring sidewalk openings 
of sidewalk elevators to be covered with substantial iron 
door “as nearly flush with the upper surface of the sidewalk 
as will permit proper drainage” was held not to be violated 
by defendants, where plaintiff was injured when she slipped 
and fell while walking over sidewalk elevator in front of 
defendants’ premises (Clarke v. Foster’s Inc. et al., Calif. 
Dist. Ct. of App., 7 403,259). Excavation.—Plaintiffs re- 
covered a judgment against all defendants for injuries sus- 
tained as the result of a fall on an excavated portion of a 
sidewalk and the individual defendant was allowed judgment 
over against the corporate defendants (Abdy v. M. J. O’Hara 
Contracting Co., Inc., lovino, Defendant-Respondent, et al., 
N. Y. Supreme Ct., App. Div., 403,247). Struck by Bicycle. 
—Verdict and judgment in favor of plaintiff, who sued to 
recover damages for injuries alleged to have been sustained 
when he was struck by a bicycle operated by defendants’ 
delivery boy, were held to be against the overwhelming 
weight of the evidence (White, Jr. v. McCoy, Miss. Supreme 
Ct., 1 403,251). Sufficiency of Defect.—Defect was so slight 
as to preclude a claim that it was dangerous and, therefore, 
complaint in action to recover for damages sustained when 
plaintiff wife was injured as the result of stepping into open- 
ing in sidewalk was dismissed (Wilson et al. v. Jaybro 
Realty & Development Co., Inc., Manhattan Food Stores Inc., 
N. Y. Supreme Ct., App. Div., J 403,250). 


Carriers—Boarding Street Car.—Plaintiff, who was injured 
while in the act of boarding defendant’s street car when 
the car made a lurch forward and the door started to close, 
recovered a judgment against defendant (Birmingham Elec- 
tric Co. v. Cochran, Ala. Supreme Ct., § 403,244). Alighting 
Passenger Injured.— Verdict of jury in favor of plaintiff was 
held to be excessive in suit by plaintiff to recover for inju- 
ries sustained when, as he was alighting from defendant's 
train, the train gave a sudden jerk or lunge (Missouri Pacific 
R. R. Co., Thompson, Trustee v. Jones, Ark. Supreme Ct., 
7 403,261). 


Owner’s Liability —It was error to dismiss the complaint of 
plaintiff, a minor living in defendant’s house who sought to 
recover damages for injuries sustained when she and several 
other girls attempted to lift fence owned by defendant to 
its former position from the sidewalk where it had fallen 
(Gibaldi v. South Brooklyn Savings Bank, N. Y. Supreme 
Ct., App. Div., § 403,249). Coal Hole in Driveway.—De- 
fendant owners who, in leasing certain premises, retained 
control over a driveway, were held liable for injuries sus- 
tained by plaintiff, a visitor of a sub-lessee, when she fell 
into a coal hole in the driveway (Erna T. Wool v. Larner et al., 
Louis P. Wool v. Same, Vt. Supreme Ct., § 403,240, 403,241). 


Landlord and Tenant.—Plaintiffs were properly nonsuited in 
action seeking to recover for damages sustained when 
plaintiff wife was injured as the result of a fall on a cellar 
stairway alleged to have been negligently repaired by de- 
fendant owner (Klais et al. v, ¢ Supreme Ct., 


uiton, Pa. 


1, 403,253). Negligence of Tenant’s Servant.—Where plain. 
tiff’s minor son was fatally burned as the result of slipping 
into a hole filled with boiling tar on service station prem- 
ises, the court holds that defendant landlord, having fully 
parted with possession and right of possession, was not 
responsible for the negligent acts of the servant of the 
tenant in filling the hole with the hot tar (Edwards » 
Lassiter et al., Ga. Ct. of App., 7 403,257). 


Dairy Association’s Liability—Evidence was insufticient to estab- 
lish defendant’s negligence where plaintiff, who hauled milk 
to defendant’s creamery for farmers and brought back the 
skim milk they desired, allegedly was injured when a hook, 
part of the equipment used to hold in place a hose through 
which the skim milk was obtained, fell and struck him in 
the eye (Hasse v. Victoria Co-operative Creamery Assn., Minn, 


Supreme Ct., J 403,242). 


Explosives.—Where plaintiff, the owner of a mink farm situated 
adjacent to an irrigation canal where defendant carried on 
blasting operations, sued to recover damages for the loss of 
minks which were killed by the mother minks when the 
latter became frightened by the vibrations and noises caused 
by the blasting operations, the court held that plaintiff's 
petition was insufficient to charge defendant with liability 
(Madsen v. East Jordan Irrigation Co., Utah Supreme Ct. 
7 403,245). 


Child’s Fall into Tub of Hot Water.—Plaintiff recovered a judg- 
ment for the death of her decedent, a three year old child, 
who, while on defendant’s premises at the latter’s invitation, 
fell into a tub of hot water (Gottschalk, Limited Admr. v. 
Reinhardt, N. Y. Supreme Ct., App. Div., 403,246). 


Theatres.—Complaint of plaintiff, a patron of defendant's 
theatre who was injured when her heel caught in a hole 
in the rubber matting in the lobby, was dismissed because 
it was not shown that defendant had actual or constructive 
notice of the condition complained of (Heddink et al. v 
Loew’s Theatre and Realty Corp., N. Y. Supreme Ct., App 
Div., J 403,248). 


Fire—Contributory Negligence—Where the jury returned a 
verdict for plaintiff in a suit to recover damages for the 
destruction i fire of certain property, the fire allegedly 
having been negligently started by defendant, error in an 
instruction on contributory negligence required the reversal 
of the lower court’s judgment (Coleman, Sr. v. Lurey, S. C. 
Supreme Ct., J 403,252). 


Hospitals—Allergy Test.—Defendant company was held liable 
for arm injuries sustained by plaintiff as the result of the 
negligence of a technician, employed by defendant in tts 
hospital, in giving plaintiff an allergy test (Hedlund v. Sutter 
Medical Service Co., Calif. Dist. Ct. of App., § 403,256). 


Product Liability —Instruction to jury that proof by defendant 
of the use of the most modern machinery in cleansing, 
refilling and inspecting bottles was not alone sufficient to 
overcome the prima facie case established by plaintiff, who 
drank bottled beverage containing glass, was held to be 
erroneous in that it was a charge upon the weight to be 
given the testimony (Coca-Cola Bottling Co. of Southeast 
Arkansas v. Mooney, Ark. Supreme Ct., 403,258). 


Waxed Floor in School Auditorium.—Plaintiff, who was injured 
when she slipped and fell on the waxed floor of a foyer 
leading to a school auditorium where she went to attend an 
educational lecture sponsored by defendants, recovered a 
judgment (Lorenz v. Santa Monica City High School Distr! 
et al., Calif. Dist. Ct. of App., J 403,260). 


Licensee Injured—Contributory Negligence.— Where plaintiff's 


wife, a licensee, was struck and killed by a large stone 
thrown by a shovel used in stripping operations above a coal 
vein by defendant, the court held that her contributory negli- 
gence barred recovery (Daugert v. Scranton Contracting 0., 
Pa. Supreme Ct., § 403,255). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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* LIFE x 


Group Insurance—Premiums Deducted by Employer.—Although 
insured’s administratrix was not entitled to recover benefits 
under policy which had been cancelled, nevertheless em- 
ployer was liable for premiums thereafter deducted from 

wages, insured not desiring coverage under new policy 

(Mason’s Admx. v. Prudential Ins. Co. of America et al., Ky. 

Ct. of App., § 502,768). Termination of Employment.— 

Defendant insurer failed to plead facts showing a termina- 

tion of employment and, therefore, plaintiff, who sued to 

recover as the beneficiary under a certificate issued to her 
deceased husband under a group life insurance policy, was 
entitled to a judgment on the pleadings (James v. Metro- 

politan Life Ins. Co., Kan. Supreme Ct., 502,771). 


Disability Benefits—Activities of Insured.—Evidence showing 
general physical condition of insured and varied activities, 
including hunting and golf, did not support contention that 
insured was totally disabled (Cleveland v. Sun Life Assur. 


Co. of Canada, Wash. Supreme Ct., J 502,763). 


Beneficiary—Change Cancelled.—Insured was not entitled to 
change beneficiary on policy where premiums had been paid 
from community funds unless beneficiary consented thereto 
and change so made was set aside at request of beneficiary 
(King v. Prudential Ins. Co. of America, Davis et al., Appel- 
lants, Wash. Supreme Ct., J 502,764). 


Legal Reserves Against Policies—Fund representing required 
legal reserve against policies issued by fraternal benefit asso- 
ciation is a special fund applicable only to claims arising out 
of current policies and may not be reached by other cred- 
itors of the company (Powell, Jr. v. Gary, Jr., et al., S. C. 
Supreme Ct., | 502,765). 


Assets of Insolvent Company.—Legal custodian’s action to 
enjoin policyholders in certain classes from filing claims 
against fund held as reserve against current policies was 
defective in failing to state definite plan for transfer of assets 
of insolvent company (Morris v. Unity Life Ins. Co.; Ex 
parte: Gary, Jr. v. Atkinson et al., S. C. Supreme Ct., J 502,766). 


Appointment of Receiver.—Appointment of receiver in action 
seeking to protect reserve fund for holders of current policies 
was upheld, request therefor by policyholders being proper 
in view of disqualification of Commissioner to institute 
action (Ex parte: Rowley et al.; In re: Morris v. Unity Life 
Ins. Co. et al., S. C. Supreme Ct., 502,767). 


Misrepresentation in Application—Insured’s Income.—Insured’s 
misrepresentation that amount of weekly income from dis- 
closed occupation was in excess of weekly indemnity pro- 
vided by policy warranted insurer in voiding policy (Donald 
v. Metropolitan Life Ins. Co., S. C. Supreme Ct., 502,769). 


Suicide of Insured.—Where the body of insured was found on 
the cement pavement below the window of a hospital room 
which the insured had occupied and the window which 
previously had been raised only eight inches was found to 
be fully open, the evidence authorized the finding that the 
insured died as a result of self-destruction (Saecker v. Met- 


ropolitan Life Ins. Co., Calif. Dist. Ct. of App., f 502,770). 


Policy Effective on Payment of Premium.—In suit by plaintiff 
in Kansas to recover on policy of insurance alleged to have 
been issued on the life of his father, payment in full of the 
frst quarterly premium was made a condition precedent to 
the insurance contract becoming complete and enforceable, and, 
since such prerequisite was not met, defendant incurred no 
binding obligation as insurer (Gaughan v. United Benefit Life 
Ins. Co., U.S. C. C. A., 10th C., 9 502,772). 


*% AUTOMOBILE 


Insurers’ Liability—An insurer, who covered the liability of a 
customer” of a certain dealer while driving a car loaned 
by the dealer, was not obligated to reimburse plaintiff for 


the amount expended in settling claims resulting from its 
employee’s negligent driving of a car borrowed from the 
dealer to substitute temporarily for a car left with the dealer 
for repairs (General Motors Acceptance Corp. v. Keran et al., 
Ill. App. Ct., § 706,052). Territorial Limitation—An insur- 
ance policy, issued by defendant, limited the regular and fre- 
quent use of plaintiff's truck to a certain territory and, 
although plaintiff's fire loss admittedly occurred beyond tkat 
territory, defendant failed to prove that such trips were 
“regular and frequent” (Bandy v. East and West Ins. Co., 
Springfield Ct. of App., Mo., § 706,059). Cancellation of 
Policy.—Cancellation under a policy which provided for 
cancellation upon written notice with or without tender of 
the unearned premium, was effective although the unearned 
premium was not refunded and, as to such excess premium, 
a debtor and creditor relationship existed between the in- 
surer and the insured (The Department of Labor and Indus- 
tries et al. v. Northwestern Mutual Fire Assn. et al., Wash. 
Supreme Ct., { 706,070). 


Carrier’s Liability—A bus passenger recovered for injuries 


sustained when the bus left the improved portion of the 
road because of the excessive speed at which it was driven 
and its right wheels sank into the shoulder of the road 
(Appel v. Gray Line Motor. Tours, Inc., U. S. Dist. Ct., N. J., 
J 706,076). 


Employer-Employee Relationship.—Affirmation of a judgment 


in favor of an injured minor was contrary to the view of 
a minority of the justices who felt that defendant’s em- 
ployee, returning from lunch, was using his car for his own 
convenience and that his transportation of a battery was 
incidental thereto (Friedling et al. v. Railway Express Agency, 
Inc., et al., N. Y. Supreme Ct., App. Div., J 706,057). Garage 
Employee.—A garage owner was not liable for the negli- 
gence of an employee who met with an accident when he 
took the day off and spent the day under circumstances in- 
consistent with the thought of work and was fleeing from 
the police at the time of the accident (Muckin et al. v. Hubbs 
et al., N. J. Ct. of Err. & App., 7 706,062). 


Municipalities’ Liability—Reconstruction of a street by a city 


was not a corporate rather than a governmental enterprise 
because the federal government’s payment of the W. P. A. 
workers employed, thus reducing the relief rolls, must have 
induced the undertaking (Fournter v. Berlin, N. H. Supreme 
Ct., 706,049). Defective Condition of Street—There was 
substantial evidence to support the jury’s implied finding 
that a dangerous or defective condition existed in defend- 
ant’s street, that defendant had notice thereof, and that the 
condition was the proximate cause of an accident (George v. 


City of Los Angeles, Calif. Dist. Ct. of App., J 706,071). 


Construction Company’s Liability—A construction company 


was not liable for personal injuries sustained in a wreck at 
the scene of its work, there being no evidence that it failed 
in its duty of exercising reasonable care and diligence for 
the safety of the traveling public (Dunn Construction Co., 
Inc. v. Nail, Miss. Supreme Ct., 7 706,066). 


Invitee’s Car Damaged.—An invitee, by parking in front of a 


garage door on defendant’s premises, became a mere licensee, 
taking the premises as he found them, and no recovery was 
allowed for damage to the car when a canopy and part of a 
wall fell on it (Bard v. Clover Leaf-Harris Dairy, Utah 
Supreme Ct., § 706,050). 


Minors—Operation of Bus.—Plaintiff claimed to have been 


struck by defendant’s bus while crossing the street, but the 
alleged driver of the bus and his passengers had no knowl- 
edge of the accident and the court ruled that the evidence 
was insufficient to support the verdict in favor of plaintiff 
(Constantinides et al. v. Manhattan Transit Co., N. Y. Supreme 
Ct., App. Div., 9 706,047). Unavoidable Accident.—From 
the evidence the jury could have concluded that the accident 
in which a child lost his life when struck by defendant’s 
automobile while crossing the street was unavoidable and 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


the verdict in favor of defendant was upheld (Rowton et al. 
v. Kemp, Okla. Supreme Ct., 706,061). Contract During 
Minority.—A minor procured a suspension of plaintiff's 
suit against him for over two years by agreeing to pay 
his damages and the court ruled that, after the minor 
reached his majority, he was estopped from recovering the 
amount paid under the agreement and that plaintiff could 
not recover the balance due him (Reggiori v. Forbes, N. J. 


Supreme Ct., J 706,063). 


Pedestrians Injured.—A new trial was necessitated by error in 
the instruction which was calculated to leave with the jury 
too broad an impression that, the emergency rule being 
applicable, a pedestrian was justified in employing “foolish” 
conduct “in order to extricate himself from the position of 
peril” (Nicholas v. Minnesota Milk Co. et al., Minn. Supreme 
Ct., J 706,054). Change of Lights.—A motorist who was in 
the center of an intersection when the traffic light changed 
against him was not held answerable for injuries sustained 
by plaintiff who started across the street when the light 
changed (Mitles v. Gaskill, Ohio Ct. of App., 706,064). 


Opposing Traffic Collisions.—Plaintiff recovered for personal 
injuries sustained when his car collided with defendant’s 
automobile which approached from the opposite direction 
(Hansen v. Commercial Motors Freight, Inc., Ohio Ct. of 
App., 7 706,068). Wrong Side of Road.—The determination 
of which driver was on the wrong lane settled both the issue 
of defendant’s negligence and the issue of decedent’s con- 
tributory negligence and the verdict of the jury against 
defendant was upheld (Malmgren, Special Admr. v. Foldesi, 
Minn. Supreme Ct., { 706,055). Street Car Sideswiped.— 
The jury accepted plaintiff's explanation that, as he ap- 
proached an intersection, cars parked to his right necessi- 
tated his using the street car tracks and that defendant’s 
street car crossed the intersection without giving him time 
to get far enough into the intersection to turn to the right 
and avoid sideswiping the street car (Capital Transpor- 
tation Co. v. Carter, Ark. Supreme Ct., § 706,073). 


Assured Clear Distance Ahead.—If defendant’s truck and 
trailer entered the highway at such time as to cut down 
or lessen plaintiff’s assured clear distance ahead, the statute 
prohibiting driving so as not to be able to stop within the 
assured clear distance ahead was inapplicable and the court 
should not have ruled that plaintiff was contributorily neg- 
ligent as a matter of law in colliding with the truck and 
trailer (Pressing v. Roadway Express, Inc., Ohio Ct. of App., 
1 706,069). , 


Crossing in Front of Approaching Vehicles.—The jury found 
defendant responsible for damages sustained by plaintiff in 
a collision which occurred when defendant, although he saw 
plaintiff's car approaching, attempted to cross the highway 
in front of plaintiff (Capps v. Beene, Springfield Ct. of App., 
Mo., J 706,058). Left Turn at Intersection.—A verdict in favor 
of defendant, who turned left at an intersection in front of 
an approaching vehicle with which he collided, was held to 
be against the weight of the evidence (Hathaway v. Boner, 
R. I. Supreme Ct., J 706,079). 


Horse Running into Taxicab.—Plaintiff was denied recovery 
for injuries sustained when the horse he and another were 
riding entered an intersection on the wrong side of the road 
at an excessive rate of speed and struck a stationary taxicab 
(Pecar v. Toye Bros. Yellow Cab Co. et al., La. Ct. of App., 
7 706,048). 

Intersection Collisions.—A verdict was instructed in favor of a 
bus company whose bus collided with plaintiff's automo- 
bile at an intersection because plaintiff violated a Denver, 


Colorado ordinance requiring that he reduce his speed and 
yield the right of way to a vehicle approaching the inter. 
section from his right (Thomasson v. Burlington Srened. Co. 
U.S. C. C. A., 10th C., | 706,075). T-Shaped Intersection— 
Plaintiff recovered for injuries sustained when her automo- 
bile was struck at a T-shaped intersection by a truck which 
was driven on the wrong side of the road and at such a rate 
of speed as to be unable to make the necessary turn (Chilipala 
et ux, v. A. A. Morrison & Co., Inc., U. S. Dist. Ct., M. D, 
Pa., {| 706,077). 


Passing Vehicles.—There was sufficient evidence to justify the 


jury in concluding that defendant was negligent in attempt- 
ing to pass plaintiff’s truck and trailer while so many cars 
were approaching from the opposite direction and defendant 
was held answerable for damage to the truck and trailer 
which overturned when struck by the corner of defendant's 
house trailer (Garrett Freightlines, Inc. v. Sell, Idaho Supreme 
Ct., 706,067). 


Railroad Crossing Collisions.—A verdict in favor of plaintiff 


whose automobile collided with a freight train was against 
the weight of the evidence which indicated that the train 
bell rang, the whistle sounded and the headlight was burning 
(Campbell v. Chicago, Burlington & Quincy R. R. Co., Ill. App. 
Ct., 9 706,053). Care of Motorist.—Even assuming that no 
warning was given of the approach of defendant’s train 
which struck plaintiff’s car, had plaintiff stopped before 
reaching the track, she would have heard the train and, had 
she looked after easing past the obstruction, she would have 
seen it; her negligence equalled or exceeded defendant's 
and no recovery was allowed for her injuries (Missouri 
Pacific R. R. Co., Thompson, Trustee v. Howard, Ark. Su- 
preme Ct., J 706,072). 


Rear-End Collision.—Plaintiff was denied recovery for per- 


sonal injuries sustained when his automobile collided with 
the rear of defendant’s parked truck, the jury finding spe- 
cially and affirmatively that he was guilty of contributory 
negligence in driving at a speed in excess of 45 miles an 
hour and that this was a proximate cause of his injuries 
(Rankin v. Joe D. Hughes, Inc., et al., Tex. Ct. of Civ. App., 
{| 706,074). 


Damages.—The action of the trial court in increasing the 


damages awarded plaintiffs by the jury without giving de- 
fendant the option of taking a new trial or paying the 
increased sum was upheld (Tollander v. Bonneville, Wis. 
Supreme Ct., § 706,046). Survival Statute——Under the sur- 
vival statute, an administrator, who also sued under the 
guest acts, was entitled to recover for the minor decedent's 
pain and suffering and the present worth of his loss of 
earnings during his life expectancy after he would have 
arrived at the age of twenty-one years (Pezzulli, Admr. v. 
D’Ambrosia, Pa. Supreme Ct., { 706,078). 


Statute of Limitations.—Since the original action by the foreign 


administrator was not maintainable, it did not have the effect 
of suspending the statute of limitations against the mainte- 
nance of the action and the substitution of a local adminis- 
trator after the period had run did not relate back to the 
filing of the original action (Vassill’s Admr. et al. v. Scar- 
sella, Ky. Ct. of App., { 706,065). 


Res Judicata—A majority of the court ruled that the find- 


ing, in a prior action by defendant against plaintiff, that 
the accident was unavoidable and neither party could re- 
cover, was not res judicata in an action subsequently brought 
by plaintiff against defendant (Levine v. Polsey, N. Y. Su- 
preme Ct., App. Div., 1 706,056). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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